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FILE: B-2 1 3 2 7 9  OAT€: July 24, 1984 
MATTER OF: E s s e x  A s s o c i a t e s ,  I n c .  

DIOEST: 

1. S o l i c i t a t i o n ' s  a l l - o r - n o n e  b a s i s  f o r  a w a r d  d o e s  
n o t  make t h e  p r o t e s t e r ' s  b i d  o n  c e r t a i n  l i n e  items 
a d o m e s t i c  b i d  f o r  t h o s e  i tems u n d e r  t h e  Buy 
Amer ican  Ac t  ( 4 1  U . S . C .  $ 5  l o a - d  ( 1 9 8 2 ) ) .  An 
a l l - o r - n o n e  b f d  c a n n o t  b e  u s e d  t o  c h a r a c t e r i z e  b i d  
i t e m s  c l e a r l y  f o r e i g n  a s  d o m e s t i c  o n  t h e  g r o u n d  
t h a t  t h o s e  b i d  i t ems  r e p r e s e n t  l e s s  t h a n  5 0  
p e r c e n t  o f  t h e  t o t a l  b i d .  

- 

2 .  G A O  f i n d s  t h a t  a g e n c y  u n r e a s o n a b l y  a p p l i e d  Buy 
A m e r i c a n  A c t  d i f f e r e n t i a l  t o  c e r t a i n  l i n e  i t e m s  as  
i n t e g r a t e d  iirlits when s o l i c i t a t i o n  i n d i c a t e d  t h a t  
i n t e g r a t e d  u n i t s  w e r e  c o m p o s e d  o f  d i f f e r e n t  l i n e  
i t e m s .  P r o t e s t  i s  s u s t a i n e d  b e c a u s e  a p p l y i n g  
d i f f e r e n t i a l  a s  i n d i c a t e d  by  s o l t c t t a t i o n  wou ld  
h a v e  made t h e  p r o t e s t e r  t h e  low e v a l u a t e d  b i d d e r .  

E s s e x  A s s o c i a t e s ,  I n c .  ( E s s e x ) ,  p r o t e s t s  t h e  a w a r d  o f  a 
c o n t r a c t  u n d e r  i n v i t a t i o n  € o r  b i d s  (IFB) No. YA551-IFB3- 
3 4 0 0 4 5 ,  i s s u e d  by t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  ( I n t e r f o r ) ,  
B u r e a u  o f  Land  Management .  The  IFB was a t o t a l  s m a l l  b u s i -  
n e s s  s e t - a s i d e  € O K  w i n d m i l l s ,  t o w e r s ,  w e l l  c y l i n d e r s  a n d  
pump r o d s .  P e r f o r m a n c e  u n d e r  t h e  c o n t r a c t  h a s  b e e n  
c o m p l e t e d  a n d  a l l  i t e m s  h a v e  b e e n  a c c e p t e d  b y  t h e  
g o v e r n m e n t .  

! E s s e x  c l a i m s  t h a t  a f o r e i g n  b i d  d i f f e r e n t i a l  o f  
1 2  p e r c e n t  was i m p r o p e r l y  a d d e d  t~ t t s  low b i d  u n d e r  t h e / B u y  
A m e r i c a n  A c t  ( 4 1  U.S.C. 8 8  l o a - d  ! ' ( 1 9 8 2 ) ) .  A c c o r d i n g  t o '  
Es sex ,  t h e  c o s t  o f  i t s  f o r e i g n  f t e m s  r e p r e s e n t e d  o n l y  
4 6  p e r c e n t  o f  i t s  t o t a l  b i d ,  l e s s  t h a n  t h e  5 0 - p e r c e n t  ' 

c r i t e r i o n  s p e c i f i e d  by t h e  IFR f o r  d e t e r m i n f n g  w h e t h e r  a b i d  
was f o r e i g n .  

F o r  t h e  r e a s o n s  s e t  f o r t h  b e l o w ,  t h e  p r o t e s t  i s  
sits t a i n e d .  

i 

. 
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S e c t i o n  "E" of  t h e  I F B ,  t h e  b i d  s c h e d u l e ,  l i s t e d  t h e  
b i d  i t ems  as  f o l l o w s :  

" I t e m  No. 

1 .  

2. 

3. 

4 .  

S u p p l i e s / S e r v i c e s  

T O W E R ,  2 7  f o o t  t o  
a c c o m m o d a t e  10 f o o t  
w i n d m i l l  

T O W E R ,  2 7  f o o t  t o  
a c c o m m o d a t e  8 f o o t  
w i n d m i l l  

W I N D M I L L ,  10 f o o t  
m o t o r ,  v a n e  a s s e m b l y  
t o  f i t  i t e m  1 a b o v e  

W I N D M I L L ,  8 f o o t  
m o t o r ,  v a n e  a s s e m b l y  
t o  f i t  i t e m  2 a b o v e  

Q u a n t i t y  

5 

6 

5 

6 

2 

5. W E L L  C Y L I N D E R S  11 

6 .  
.., 

P U M P  R O D S  t o  f i t  i t e m  5 1 , 4 0 7 "  
a b o v e  

T h e  b i d  s c h e d u l e  c a l l e d  f o r  t h e  b i d d e r s  t o  p r o v i d e  u n i t  
p r i c e s  f o r  t h e  s i x  b i d  i t ems .  H o w e v e r ,  t h e  I F B  a l s o  p r o -  
v i d e d  t h a t  " T O T A L  ALL O R  N O N E "  b i d s  were  t o  b e  s u b m i t t e d  b y  
t h e  b i d d e r s .  

F i v e  b i d s  were r e c e i v e d  by I n t e r i o r  a t  b i d  o p e n i n g .  
E s s e x  s u b m i t t e d  t h e  a g g r e g a t e  l o w  b i d  o f  $ 1 9 , 8 7 5 . 5 4 .  I n  
r e s p o n s e  t o  t h e  IFB's Buy A m e r i c a n  C e r t i f i c a t e  c l a u s e ,  E s s e x  
s t a t e d  t h a t  b i d  i t e m s  3 a n d  4 were "100% A r g e n t i n a "  made.  
E s s e x  a l s o  s t a t e d  t h a t  t h e  c o m b i n e d  a m o u n t  f o r  t h e s e  two b f d  
i t e m s  r e p r e s e n t e d  4 6  p e r c e n t  o f  E s s e x ' s  t o t a l  b i d .  I n t e r i o r  
f o u n d  t h e  w i n d m i l l s  a n d  t o w e r s  p o r t i o n  o f  E s s e x ' s  b i d  t o  b e  
f o r e i g n  a n d  i n  a c c o r d a n c e  w i t h  t h e  F o r e i g n  B i d  D i f f e r e n t i a l  
c l a u s e  i n  s e c t i o n  " C "  o f  t h e  I F B  a d d e d  1 2  p e r c e n t  t o  E s s e x ' s  
c o m b i n e d  p r i c e s  f o r  b i d  i t e m s  1 t h r o u g h  4 .  A s  a r e s u l t ,  
E s s e x ' s  e v a l u a t e d  b i d  f o r  t h e  s i x  b i d  i t ems  was $ 2 1 , 8 2 9 . 9 8 .  
Award w a s  m a d e  t o  D e a n  B e n n e t t  S u p p l y  C o . ,  I n c . ,  a t  
$ 2 1 , 1 7 3 . 7 3 .  

E s s e x  c o n t e n d s  t h a t ,  b e c a u s e  s e c t i o n  " E "  o f  t h e  I F B  
c a l l e d  f o r  a l l - o r - n o n e  b i d s ,  a w a r d  w a s  t o  b e  made t o  o n e  
c o n t r a c t o r  b a s e d  o n  t h e  l o w e s t  " t o t a l  p r i c e . "  E s s e x  f u r t h e r  
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a r g u e s  t h a t  t h e  IFB's F o r e i g n  B i d  D i f f e r e n t i a l  c l a u s e  
s p e c i f i c a l l y  p r o v i d e d  t h a t  a t o t a l  b i d  w o u l d  be  c o n s i d e r e d  
f o r e i g n  o n l y  if t h e  c o s t  o f  f o r e i g n  m a t e r i a l s  i s  more t h a n  
50  p e r c e n t  o f  t h e  t o t a l  b i d .  E s s e x  t h e r e f o r e  t a k e s  t h e  
p o s i t i o n  t h a t  b e c a u s e  i t s  Buy A m e r i c a n  C e r t i f i c a t e  s t a t e d  
t h e  c o s t  o f  f o r e i g n  m a t e r i a l s  a s  4 6  p e r c e n t  o f  t h e  t o t a l  
b i d ,  I n t e r i o r  s h o u l d  n o t  h a v e  a p p l i e d  a 1 2 - p e r c e n t  b i d  
d i f f e r e n t i a l .  

In t h e  a l t e r n a t i v e ,  E s s e x  c o n t e n d s  t h a t  e v e n  i f  i t s  b i d  - was i n  p a r t  f o r e i g n ,  I n t e r i o r  s h o u l d  n o t  h a v e  a p p l i e d  t h e  
1 2 - p e r c e n t  d i f f e r e n t i a l  t o  E s s e x ' s  c o m b i n e d  b i d  p r i c e  f o r  
b i d  i t e m s  1 t h r o u g h  4 .  E s s e x  a r g u e s  t h a t  a l l  s i x  b i d  i t e m s  
a r e  s e p a r a t e l y  u s a b l e .  E s a e x  c o n c l u d e s  t h a t  s i n c e  b i d  i t e m s  
3 a n d  4 were t h e  o n l y  f o r e i g n  i t e m s  i n  i t s  b i d ,  t h e  IFB's 
1 2 - p e r c e n t  d i € f e r e n t i a l  s h o u l d  o n l y  h a v e  b e e n  a p p l i e d  t o  
t h e s e  two b i d  i t e m s .  E s s e x  n o t e s  t h a t  i f  I n t e r i o r  h a d  s o  
l i m i t e d  t h e  a p p l i c a t i o n  o f  t h e  1 2 - p e r c e n t  d i f f e r e n t i a l ,  
E s s e x  w o u l d  h a v e  b e e n  t h e  low b i d d e r .  

I n t e r i o r  a r g u e s  t h a t  b i d  f t e m s  1 t h r o u g h  4, t o w e r s  a n d  
w i n d m i l l s ,  were i n t e g r a t e d  u n i t s  a n d  t h u s  c o n s t i t u t e d  a 
s e p a r a b l y  u s a b l e  p o r t i o n  o f  t h e  t o t a l  b i d .  A c c o r d i n g  t o  
I n t e r i o r ,  b i d  i t e m  5 ,  w e l l  c y l i n d e r s ,  awd b i d  i t e m  6 ,  pump 
rods, were a l s o  s e p a r a b l y  u s a b l e  f r o m  t h e  t o w e r s  a n d  w i n d -  
m i l l s .  I n t e r t o r  p o i n t s  o u t  t h a t  t h e  b i d  s c h e d u l e  a n d  sec-  
t i o n  " F "  of t h e  I F B ,  SpecificationsIDescription, s p e c i f i e d  
t h a t  t h e  t o w e r s  a n d  w i n d m i l l s  w e r e  t o  be  c o n s t r u c t e d  t o  
" a c c o m m o d a t e "  e a c h  o t h e r .  SLrice t h e  w i n d m i l l s  b i d  b y  E s s e x  
w e r e  100  p e r c e n t  f o r e i g n ,  I n t e r t o r  ; ~ a . ; e r t s  t h a t  t h e i r  p r i c e  
c o n s t i t u t e d  more  t h a n  50 p e r c e n t  oE t h e  w i n d m i l l s  and t o w e r s  
p o r t i o n  o f  E s s e x ' s  b i d .  I n t e r i o r  t h e r e f o r e  t a k e s  t h e  p o s i -  
t i o n  t h a t  t h e  b i d  i t e m  1 t h r o u g h  4 p o r t i o n  o f  E s s e x ' s  b i d  
was f o r e i g n .  

An a l l - o r - n o n e  b i d  c a n n o t  h e  u s e d  c o l l e c t i v e l y  t o  
c h a r a c t e r i z e  b i d  i tems w h i c h  a r e  c l e a r l y  o f  f o r e i g n  o r i g i n  
a s  d o m e s t i c  m e r e l y  b e c a u s e  t h e  i t e m s  r e p r e s e n t  l e s s  t h a n  50 
p e r c e n t  o f  t h e  t o t a l  b i d ,  S e e  4 7  Comp. Gen. 6 7 6  ( 1 9 6 8 ) .  
S i n c e  E s s e x ' s  Buy A m e r i c a n  C e r t i f i c a t e  e x p r e s s l y  s t a t e d  t h a t  
t h e  w i n d m i l l s  i t  w o u l d  s u p p l y  w e r e  100 p e r c e n t  f o r e i g n  made,  
E s s e x ' s  b i d  was a t  l e a s t  f o r e i g n  f o r  t h o s e  two b i d  i t e m s .  

The  e s s e n t i a l  q u e s t i o n  is w h e t h e r  I n t e r i o r  s h o u l d  h a v e  
a p p l l e d  t h e  1 2 - p e r c e n t  f o r e i g n  b i d  d i € € e : e n t i a l  f a c t o r  t o  
E s s e x ' s  p r i c e s  f o r  I F R  b i d  i t e m s  1 t h r o u g h , 4  c o m b i n e d .  
The F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  ( F P R ) ,  4 1  C . F . R .  
5 1 - 6 . 1 0 4 - 4 ( b )  ( 1 9 8 3 ) ,  p r o v i d e  t h a t  w h e r e  i n d i v i d u a l  b i d  
i t e m s  b e i n g  p r o c u r e d  u n d e r  a s i n g l e  s o l i c i t a t i o n  b e a r  s u c h  
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a n  4 n t e r r e l a t i o n s h L p  w i t h  e a c h  o t h e r ,  t h e y  may b e  e v a l u a t e d  
t o g e t h e r  f o r  p u r p o s e s  o f  t h e  Buy A m e r i c a n  A c t .  - S e e  I m p e r i a l  
E a s t m a n  C o r p o r a t i o n ,  T h o r s e n  T o o l  Company ,  5 3  Comp. Gen. 7 2 6  
( 1 9 7 4 ) ,  7 4 - 1  C P D  1 5 3 .  As n o t e d  b y  I n t e r i o r ,  t h e  IFB's b i d  
s c h e d u l e  a n d  s p e c i f i c a t i o n s  c l e a r l y  s t a t e d  t h a t  t h e  w i n d -  
m i l l s  a n d  t o w e r s  were t o  a c c o m m o d a t e  each  o t h e r .  M o r e o v e r ,  
p a r a g r a p h  1 3 ( a )  o f  s e c t i o n  " C "  o f  t h e  I F B  p r o v i d e d  t h a t  a 
t o t a l  b i d ,  a n  a r t i c l e  s e p a r a b l y  u s a b l e  a n d  c o v e r e d  by a n  
i n d i v i d u a l  b i d  i t e m ,  o r  a s i n g l e  u n i t  o E  a m u l t i u n i t  i t e m  i f  
s e p a r a b l y  u s a b l e  w o u l d  b e  c o n s i d e r e d  € o r e t g n  i f  t h e  c o s t  o f  
t h e  f o r e t g n  m a t e r i a l s  w a s  m o t e  t h a n  5 0  p e r c e n t  of  t h e  t o t a l  
b i d ,  b i d  i t e m ,  o r  u n i t ,  r e s p e c t i v e l y .  

W h i l e  t h e  I F B  d i d  n o t  s p e c i f i c a l l y  d e s i g n a t e  t h e  
w i n d m i l l s  a n d  t o w e r s  a s  m u l t i u n i t  b i d  t t e m s ,  we f i n d  t h a t  i t  
was r e a s o n a b l e  f o r  I n t e r i o r  t o  t r e a t  t h e  t o w e r s  a n d  t h e  
c o r r e s p o n d i n g  8- o r  1 0 - f o o t  w t n d m i l l s  a s  i n t e g r a t e d  u n t t s  i n  
a p p l y i n g  t h e  Buy A m e r i c a n  A c t .  S e e  D u b i e - C l a r k  Company 
P a t t e r s o n  Pump D i v i s i o n ,  B-189642, F e b r u a r y  28, 1 9 7 8 ,  78-1 
C P D  161 .  H o w e v e r ,  w e  d i s a g r e e  w i t h  I n t e r i o r ' s  c o n s i d e r a t i o n  
3 €  t h e  t o w e r s  a n d  b o t h  s i z e s  o f  w i n d m i l l s  a s  o n e  s i n g l e  
i n t e g r a t e d  u n i t  i n  d e t e r m i n i n g  w h e t h e r  E s s e x ' s  b i d  was 
f o r e i g n  i n  p a r t .  S i n c e  t h e  I F R  s p e c i f i e d  t h a t  b t d  i t e m  I ,  
f i v e  2 7 - f o o t  t o w e r s ,  was t o  a c c o m m o d a t e ' b i d  i t e m  3, 1 0 - f o o t  
w i n d m i l l s ,  a n d  t h a t  b i d  i t e m  2 ,  six 2 7 - f o o t  t o w e r s ,  was t o  
a c c o m m o d a t e  b i d  i t e m  4 ,  8 - E o o t  w i n d m i l l s ,  we f i n d  t h a t  a t  
t h e  v e r y  l e a s t  t h e r e  were two  s e p a r a t e  i n t e g r a t e d  t o w e r  a n d  
w i n d m i l l  u n i t s .  

4 

F l i r t h e r m o r e ,  w e  q u e s t i o n  w h e t h e r  b i d  i t e n  5 ,  w e l l  
c y l i n d e r s ,  a n d  b t d  i t e m  6 ,  p u m p  r o d s ,  s h o u l d  n o t  h a v e  a l s o  
b e e n  c o n s i d e r e d  p a r t  o f  t h e  i n t e g r a t e d  t o w e r  a n d  w i n d m i l l  
u n i t s .  I n  t h i s  r e g a r d ,  w e  n o t e  t h a t :  t h e  I F B  c a l l e d  f o r  a 
q u a n t l t y  o f  1 1  w e l l  c y l i n d e r s ,  a n  a m o u n t  e q u a l  t o  t h e  sum o f  
t h e  t w o  s e p a r a t e  i n t e g r a t e d  t o w e r  a n d  w i r i d m i l L  u n i t s  
r e q u i r e d  b y  t h e  IFR. In a d d i t i o n ,  t h e  IFB s p e c i f i c a l l y  
s t a t e d  t h a t  t h e  pump r o d s  were t o  f i t  t h e  w e L l  c y l i n d e r s .  
R a s e d  o n  t h e  a b o v e ,  i t  a p p e a r s  t h a t ,  f o r  p u r p o s e s  o f  t h e  B u y  
A m e r i c a n  A c t ,  t h e  i n t e g r a t e d  u n i t s  were ( a )  i t ems  1, 3 ,  and  
a p p r o p r t a t e  p o r t i o n s  of i t e m s  5 a n d  6 a n d  ( b )  tterns 2 ,  4 ,  
a n d  t h e  r e m a i n i n g  p o r t i o n  o f  i t e m s  5 a n d  6 .  

FPR, 4 1  C.F.R.. § 1 - 6 . 1 0 1 ( d )  (1983), d e f i n e s  a n  e n d  
p r o d u c t  m a n u f a c t u r e d  i n  t h e  U n i t e d  S t a t e s  a s  b e i n g  a " d o m e s -  
t i c  s o u r c e "  e n d  p r o d u c t  i f  t h e  c o s t  o f  i t s  c o m p o n e n t s  w h i c h  
a r e  m t n e d ,  p r o d u c e d  o r  m a n u € a c t u r e d  i n  t h e  U n i t e d  S t a t e s  
e x c e e d s  50  p e r c e n t  o f  t h e  c o s t  ( J €  a l l  t t s  c o a p o n e n t s .  T h e  
r e c o r d  s h o w s  t h a t  E s s e x ' s  b t d  f o r  t h e  d o m e s t i c - m a d e  t o w e r s  
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in bid item 2 was $642 for each tower. In view of the fact 
that Essex's bid on the Argentine-made windmills (item 4) 
for these towers was $ 6 1 0  each, we find that the company's 
bid on these s i x  tower and windmill units was domestic. 
Therefore, since items 5 and 6 were doaestic, at the most, 
the only portion of Essex's bid to which the 12-percent 
foreign bid differential was the five tower and windmill 
units of items 1 and 3 and the appropriate portions of items 
5 and 6 combined. 

L 

Essex's bid on the IO-foot foreign-made windmills was 
nearly twice as much as the domestic-made towers. Based on 
our calculations, then, it appears that bid € o r  those 
integrated was foreign, irrespective oE the impact of 
domestic items 5 and 6 .  

The record shows that Essex's bid on bid items 1 and 3 
combined was $8,775. Applying the 12-percent Foreign bid 
differential to thts Figure, an evaluation factor of $1,053 
should have been added to Essex's bid of $19,875.54. This, 
in turn, would have made Essex's evaluated bid $20,928.54, 
lower than the $21,173.73 bid of Dean Bennett Supply Co., 
Inc. In addition, we find that because Essex's prices f o r  
hid items 5 and 6 represented only a s m a l l  portion of the 
company's total bid, Essex's evaluated bid would still be 
low even i f  the 12-percent factor had beer1  applied to the 
appropriate portions of b i d  ftems 5 and 6 .  

We sustain E s s e x ' s  protest. 

In view of the fact that the contract has been fully 
performed, ut? C A ' I Q O ~  recommend corrective action. Neverthe- 
less, we recommend that in the future Interior specifically 
designate in the solicitation what the multi-line t t e m  inte- 
grated units are s o  that bidders may have a clear under- 
standing of how the Buy American Act will he applied. As 
can be seen from our above dtsctission, the F a i l u r e  to 
designate what constitutes integrated units can readily 
result in different evaluated prices andlor different L o w  
bidders. 
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Comptroller General 1 of the United States 




